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What’s the purpose of the Buyer 
Possession Before Closing Agreement?

The Agreement is used when the parties to an 
Offer to Purchase and Contract (the “Contract”) 
agree that possession of the seller’s property will 
be given to the buyer before Closing.  It’s a short-
term lease agreement.  

When is the buyer entitled to possession 
when the parties sign Form 2A7-T?

In the “Term of Possession” paragraph, the parties 
agree on the terms of the buyer’s possession by 
specifying the date the buyer can take possession 
(the “Commencement Date”).  The paragraph 
states that the term of possession will end at either 
Closing or termination of the Contract, whichever 
comes first.

Is the buyer required to pay rent to the 
seller and, if so, when?

In the “Rent” paragraph of the Agreement, the 
parties agree on the rent that the buyer must pay 
the seller for the right to possess the property 
before Closing.  Any agreed-upon rent must be 
paid to the seller before the Commencement Date.  
In the paragraph, the parties also agree on the 
amount of any additional rent that the buyer must 
pay if the buyer is the Delaying Party under the 
Contract. 

Are there limits on how long the buyer’s 
term of possession may be when using 
the Agreement?

Because of the many risks with buyer possession 
before Closing, the period of occupancy shouldn’t 
be longer than absolutely necessary.

What are the risks to the seller with buyer 
possession before Closing?

A major risk is that the seller’s property can be 
damaged during the buyer’s possession.

The Agreement and Contract both state that the 
risk of loss or damage to the property by fire or 
other casualty doesn’t pass to the buyer until 
Closing.  For this reason, even though the buyer 
is responsible for costs caused by themselves 
or their agents as outlined in the “Indemnity” 
paragraph of the Contract, the seller must 
maintain effective property insurance until the 
date of Closing.
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It’s possible that the buyer will refuse to complete 
the purchase while also refusing to vacate the 
property.  This would force the seller to pursue 
a legal action to retake legal possession of the 
property.  The fact that the parties are in a buyer-
seller relationship, and not a purely landlord-
tenant relationship, may deprive the seller to 
pursue a far slower and more expensive eviction 
action in district court.

Because of the risks, sellers should seek legal 
advice before proceeding with a Buyer Possession 
Before Closing Agreement.

Are there any risks to the buyer with 
taking possession before Closing?

The “Buyer’s Waiver and Acceptance of the 
Property Condition” paragraph in the Agreement 
explains that by taking possession before Closing, 
the buyer waives certain rights granted in the 
Contract.  This includes waiving any further Due 
Diligence rights, the contingency in the Contract 
relating to the condition of the Property at 
Closing, and all rights if the property is not in 
governmental compliance.

By taking possession before Closing, the buyer 
agrees to maintain the “Property” in the same 
condition as on the Commencement Date.  
“Property” is a defined term in the Contract.  
Unless excluded by the parties’ agreement, 
“Property” includes stoves, built-in appliances, and 
many other items.   

Are buyers allowed to make any changes 
to the property before closing?

Not without the seller’s consent.  The “Buyer’s 
Obligation to Maintain Property” paragraph states:  
“Prior to Closing, Buyer shall... make no changes in 
the Property, decorating or otherwise, without the 
written consent of Seller.”

Does the seller keep the right to access 
the property if the seller agrees to buyer 
possession before Closing?

In North Carolina, landlords are only allowed to 
enter property they have leased to others if the 
lease agreement provides for a landlord’s “right 
of entry.”  The Agreement doesn’t include a “right 
of entry” provision.  Even with a right of entry 
provision, seller access isn’t guaranteed.

The “Action by Seller” and “Buyer’s Obligation 
to Maintain Property” sections provide 
some limited exceptions.  Those paragraphs 
mention that a seller will be able to access the 
property to complete any agreed-upon repairs 
or improvements, and to comply with any 
obligations imposed on the seller by law.


