
 
 

 

Must landlords demand possession before pursuing a summary ejectment action? 

 

We recently heard from a property manager about an eviction action he filed against a tenant 

who had not paid rent in five months. The property manager had used the NC REALTOR® 

Residential Rental Contract (Standard Form 410-T). The property manager hired an attorney to 

assist in the eviction process. The attorney filed the standard Complaint in Summary Ejectment 

form and checked the box in paragraph 3 that reads: “[t]he defendant breached the condition of 

the lease described below for which re-entry is specified.” In the blank space below, the attorney 

had written: “NON-PAYMENT OF TIMELY RENT.” 

 

At the hearing, the lease was admitted into evidence and the property manager testified about the 

tenant’s failure to pay rent. After the landlord’s lawyer rested his case, the tenant’s attorney 

asked for the case to be dismissed citing NCGS §42-26(a). That statute states that a tenant who 

continues in possession of the leased premises without the permission of the landlord, “and after 

demand is made for its surrender,” may be removed from the premises in certain circumstances, 

including when the tenant “has done or omitted any act by which, according to the… lease, his 

estate has ceased.” The tenant’s attorney argued that the case should be dismissed because the 

landlord and property manager had never made a demand for possession. The Magistrate agreed 

and the case was dismissed. 

 

Unfortunately, this scenario is not unique. And unfortunately, the Magistrate’s ruling was legally 

correct. The outcome of the case is a good reminder that while a landlord may (pursuant to the 

language of paragraph 17(a) of Form 410-T) either terminate the lease or terminate the tenant’s 

right to possession if the tenant fails to make a rent payment on time without notice, a demand 

for possession remains an essential prerequisite for landlords and property managers seeking to 

evict a tenant based on the language of Standard Form 410-T. 

 

Landlords seeking to evict a tenant based on a breach of a lease condition, including non-

payment of rent, need to prove four things in order to prevail: (1) the existence of a landlord-

tenant relationship; (2) the existence of a forfeiture clause in the lease, (3) the tenant’s breach of 

a lease condition for which forfeiture is specified, and (4) that the landlord followed the 

procedure set out in the lease for declaring a forfeiture and either terminating the lease or 

terminating the tenant’s right to possession. Appellate courts have emphasized that landlords 

must “strictly comply” with the procedural requirements set forth in the lease. 

 

The demand for possession is an important element of the procedure outlined in Form 410-T. 

Paragraph 17(b) specifically states that the if the landlord terminates the lease or terminates the 



tenant's right of possession under subparagraph 17(a), the landlord “shall be immediately entitled 

to possession of the Premises and the Tenant shall peacefully surrender possession of the 

Premises to Landlord immediately upon landlord's demand.” This language makes it clear that 

the tenant’s obligation to surrender possession is triggered by the landlord’s demand. In that 

sense, it is entirely consistent with NCGS §42-26(a).  

 

Because of the demand for possession requirement in the lease, and because of the language of 

NCGS §42-26(a), it is crucial for property managers to provide tenants with a written demand for 

possession. We suggest that the demand be combined with a notice that the landlord has either 

terminated the lease or terminated the tenant’s right to possession. Consistently following that 

procedure will enable property managers to be successful whenever they are forced to pursue an 

eviction proceeding.   

 

NC REALTORS® provides articles on legal topics as a member service.  They are general 

statements of applicable legal and ethical principles for member education only.  They do not 

constitute legal advice.  If you or a client requires legal advice, the services of a private 

attorney should be sought.  Always consult your broker-in-charge when faced with a question 

relating to the practice of real estate brokerage. 
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