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May a broker be paid a commission by their former BIC?
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QUESTION: According to our agreement with him, an agent who was formerly affiliated with our firm is entitled
to a commission on one of our listings that he put under contract before he left the firm, but which will be closing
after his departure. I am the BIC and the agent has requested that | pay his share of the commission directly to
him when the transaction closes rather than to his new firm. He says that the BIC of his new firm would be fine
with that arrangement. Am | permitted to do this or must he receive payment from his current BIC?

ANSWER: The answer to your question depends on how you interpret NC Real Estate Commission Rule
58A.0120(b), which went into effect July 1, 2021. That rule states that “[a]n affiliated broker shall not be paid a
commission or referral fee directly by anyone other than their current BIC or the person who served as their BIC
at the time of the transaction.” In other words, a broker can receive payment of a commission either from their
current BIC or, under certain circumstances, from their former BIC. Since you are no longer his BIC, your former
agent can’t receive payment directly from you based on the first part of the Rule, but how about the second part,
which permits direct payment from someone who served as the broker’s BIC at the time of the transaction? The
answer to that question depends on whether the phrase “the time of the transaction” refers to the time of closing
or the time of contract. Since commissions are generally understood to be earned at the time of contract, we think
it is reasonable to interpret the phrase “the time of the transaction” to mean the time when the property went under
contract. This interpretation would permit you to pay your former agent directly (assuming, of course, that the
transaction closes) since you were his BIC at the time the property went under contract. A member of the Real
Estate Commission’s legal staff has concurred with this interpretation of the Rule.

Click here to read a recent Q&A on whether the Rule permits a broker affiliated with a firm to receive a
commission check directly from the closing attorney.
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